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Gregory M. Sheffer, State Bar No. 173124
1|| Clifford A. Chanler, State Bar No. 135534
SHEFFER & CHANLER LLP :

4400 Keller Avenue, Suite 200

Oakland, CA - 94605

Tel: (51Q0) 577-0747

Fax: (510) 577-0787

N

Attorneys for Plaintiff
MICHAEL DIPIRRO

John R. Zebrowski, State Bar No. 118443
Rita M. Haeusler, State Bar No. 110574
HUGHES HUBBARD & REED LLP

| 3s0 S. Grand Avenue, Suite 3600

Los Angeles, California 90071

Tel: (213) €613-2800

9|l Fax: (213) 613-2950

N v e w

10]| Attorneys for Defendants
ADVANTAGE PUBLISHERS GROUP,
11 || ADVANCED MARKETING SERVICES,
and SILVER DOLPHIN BOOKS

12
SUPERIOR COURT OF THE STATE OF CALIFORNIA
13
IN AND FOR THE COUNTY OF ALAMEDA, HAYWARD BRANCH
14
. UNLIMITED CIVIL JURISDICTION
1s .
16 '
MICHAEL DIPIRRO, No. 01-032045

17

Plaintiff,
10 : CONSENT JUDGMENT

v.
19

|| ADVANTAGE PUBLISHERS GROUP:

20(| ADVANCED MARKETING SERVICES,
INC,; SILVER DOLPHIN BOOKS; and

21|| DOES 1 through 1000,

L T R R T N I . S W pP U R,

22 Defendants.

23

24 This Consent Judgment {“Agreement” or “Consent

25 || Judgment”) is entered into by and between Michael DiPirrc and

26 ADVANTAGE PUBLISHERS GROUP, ADVANCED MARKETING SERVICES, and

27|| SILVER DOLPHIN BOOKS (collectively hereafter “ADVANTAGE"), as of
S

28
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July 24, 2002 (the "Effective Date"). The parties agree to the

following terms and conditions:

WHEREAS :

A. Michael DiPirro is an iadividual residing in san
Francisco, California, who seeks to promote awarenass of
exposures to toxic chemicals and improve human health by
reducing or eliminaring hazardous substances contained in
consumer and industrial products;

B. ADVANTAGE is a companf that distributes and sells
certain educational products and DiPirro alleged that in the
course of some of the printings of two (2) of those products the
manufacturer applied certain quantities of lead-containing paint
or ink to the products, and that lead compounds are substances
known to the State of California to cause birth defects (or
other reproductive harxm):

c. fhe two (2) ADVANTAGE products which allegedly
contained certain quantities of lead-containing paint (the lsad
or lead compound is hereinafter referred to as the "Listed
Chemical®”), and which are covered by this Agreement, are
identified in Exhibit A (all such ADVANTAGE products are
collectively referred to hereinafter as the "Products”):

D. on Sepcémber 21, 2001, Michael DiPirro served
ADVANTAGE and other public enforcement agencies with a documert
entitled *60-Day Notice of Violatién“ that provided ADVANTAGE.
and such public enforcers, wich‘nOtice that ADVANTAGE was

allegedly in viclation of Health & Safety Code §25249.6 for
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failing to warn purchasers that the Products sold in California
purportedly exposed users to the Listed Chemical; and
E. On Movember 2¢, 2001, Michael DiPirro filed a

complaint entitled Michael DiPirro v. Advantage Publishers

Group; Advanced Marketing Sexvices, Inc.: Silver Dolphin Books

et al. in the Alameda County Superior Court, naming ADVANTAGE as
a defendant and alleging violations of Business & Professions
Code §17200 as well as Health & Safety Code §25249.6 on behalsf
of individuals in California who have been exposed to one cr
more chemicals, listed pursuant to Proposition €5, contained in
the Products sold by ADVANTAGE.

F. ADVANTAGE contends that any exposure to lead in
any lead-;ontnining paints on any of the Products would not pose
a “significant risk” of causing cancer.or reproductive toxicicv
to users of the Produccs'?ithin the meaning of Kealth & Safety
Code § 25249.10(c) because the quantity of such paints on the
Products and any purporéed lead contained in thoge paints (where
detected) was insignificant.

G. ADVANTAGE contends chat to the extent some cof the
units of the Products may have been found to have lead-
containing paint applied to them, such units would have been
manufactured by the manufacturer using paints that violated
ADVANTAGE’ s specifica;ions tor the Products,

H. ADVANTAGE contends that at no time prior to late
May, .2001, did it have knowledge or iﬁformation that lead-
containing paint was or may have been applied by the

manufacturer to some units of the Products.

-3-
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I. Nocthing in this Agreemenﬁ shall be construed as
an admission by ADVANTAGE of any fact, finding, issue of law or
violation of law, ncr shall compliance with this Agreement
constitucte or be construed as an admission by ADVANTAGE of any
fact, finding, conclusicn, issue of law or violation of law.
However, this paragraph shall not diminish or otherwise affacrt
the cbligations, responsibilities, and duties of ADVANTAGE under

this Agreement.

NOW THEREFORE, MICHAEL DIPIRRO AND ADVANTAGE AGREE AS FOLLOWS:
1.0 Product Warniages. In no event shall ADVANfAGE
offer any of the Products for sale in éaliiornia after July 24,
2002 which have not been reformulated to eliminate the présence
of lead-containing paints or which does not bear the feollowing

warning statement:

TWARNING: This product contains lead,
a chemical known to the State ¢of California
to cause birth defects (or other
reproductive harm). Please wash hands after
uge.

The warning stated above may be placed on: (a) a product label;
(b) on the accompanying packaging as a sticker; or (c) on a
store sign sufficiently near the Products’ point of sale so that
it is likely to be read by an ordinary individual under
customary conditions of purchase for the Products. For purposes
of this Consent Judgment, a warning sticker placed on product
p$ckaging that is not available to the consumer before purchase.
or on product packaging that does not accompany the Products

when purchased, is not reasonably calculated to transmit the
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requisice warning and, thus, may not be used to comply with this
paragrapn.

Notwithstanding any other provision of this Agreemenc,
no warning for exposure to lead shall or need be provided by
ADVANTAGE fcr any paint or ink applisd to the Prcducts that
yields a human exposure of less than 0.5 micrograms (ugs) of
lead per Qay.

1.1 Lead-Free Component Commitment. As par:z o»f its
commitment to promote public health, ADVANTAGE agrees, over the
next 12 monchs from the Effective Date, to use its best efforts
to specify, or cause the specification of, lead-free paint
whenever such materials are used on the Products sold by
ADVANTAGE in the State of California.

1.2 Interim Health Safety Efforts. ADVANTAGE sold the
Products in California from February, 1999 until late May, 2001.
ADVANTAGE provided DiPirro with ample evidence that ADVANTAGE
voluntarily recalled the Products beginning on or abouz Jure 1,
2001, under the Consumer Product Safety Ccmmission’s (“CPSC”!
Fast Track Product Recall Program. ADVANTAGE, with the
assistance and cooperation of the CPSC, voluntarily recalled the
Products due to the possibility that some of the units being
djstributed or sold might contain a small quantity of leéd—
centaining paint and therefcre might be in violation of CPSC’s
federal regulations under the Ban of Lead-Containing Paint and

Certain Common Products Bearing Lead-Containing Paint, 16 C.F.R.

Part 1303.

.5~
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1 Setween June 1, 2001 and July 12, 2001, ADVANTAGE,
2 working with CPSC, voluntarily undertook the following actions
3 to ensure the safety of the consumers of zhe Products:
4 {1) Recalled approximately 160,000
units of the Products which had
5 been discributed or sold
(worldwide) between February, 1995
6 and May, 2001;
7 (2) Notified all consumers, retailers
8 and wholesalers (via letter) about
the recall;
9 e .
(3) Notified the public of the recall
10 via a joint news releasa with the
CPSC:
11
(4) Established a toll-free number for
12 consumers to inquire about the
13 recall;
14 (S) Provided a lead-free replacement
stencil sheet and lead-free
15| replacemeant pen for consumers and
| retailexrs, along with a letrter of
16 _ explanation;
17 (6) Provided informaticn about the
recall on ADVANTRAGE'S autcmated
18 system and website; and
19 (7) Provided retailers with a poster
20 ) about the recall to display in each
of their stores.
21,
22 As such, the parties believe that no interim warning program :s
23|| warranted in this matter. '
24 . 2. Payment Pursuant To Health & Safety Code
25| $25249.7(b). Pursuant to Health & Safety Code §25249.7(b).
26| ADVANTAGE shall) pay a civil penalcy of §500.00 (five hundreé
27| dellars), to be made within five (S) days of the Effective Dat-
w;ga The penalty payment is to bes made payable to "Sheffer & Chan.+-
.
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LL2 In Trust For Michael DiP&rro". 1f the Consent Judgment is
not appreved by the Courc, DiPirroc will rerturn all funds, with
incterest thereon at the prevailing federal funds rate (currenhly
set at 1.75¥ per annum), within five (5) calendar days of notice
cf zhe Ceurt’s decisisn. All penzlty monies shall be
apportioned by DiPirro in accqrdance with Health & Safery Code
§25192, with 75% of these funds remitted ts the State of
California's Department of Toxic Substances Contrcl.

3.0 Reimbursement Of Pees And Costs. The parties
acknowledge that DiPirro and his couﬂsel offered to resol§e this
dispute without reaching terms on the amount of fees and costs
to be reimbursed to them, cthereby lesaving this fee issue to be
resolved after the material terms of the agreement had been
settled. ADVANTAGE then expressed a desire to resolve the fee
and cost issue shortly after the other settlement terms had been
finalized. The parties then attempted to {and did) reach an
accord on tho‘compensation due to DiPirro and his counsel under
the private attorney general doctrine codified arv C.C.F. S§ICZIL.:Z
for all work performed through the Effective Date of che
Agreement.

Under the private attorney general doctrine codified
at C.C.P. §1021.5, ADVANTAGE shall reimburse DiPirro and his
counsel for his fees and costs, incurred as a result of
investigating, bringing this matter to ADVANTAGE’s attention.
licigacing and negotiating a settlement in the public interssc.
ADVANTAGE shall pay DiPirro and his coungel $4,500.00 (four

thousand five hundred dollars) except as provided for in

Me

paragraph 2.1 to 3.6 below, ZorI all attorneys’ fees, expert

-7
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1| invastigation fees. and litigation costs., within five (s5: days

5 cf the Effective Dace. Fayment should be made payablae co

3l “Zheflar & Thanlar LL2Y. IZ£ the ansent Judgment 1s nct

4‘ approved by the Court, DiPirro and Sheffer & Chanler LLP will

gl Tecurn all funds, with interest thereon at the prevailing

¢|| federal funds rate {currently set at 1.75% per annum), within

. five {5) calendar days of notice of the Court’s decision,

8 3.1 Additional Fees and Costs in Seeking Judicial

9 Approval. The partiles acknowledge that, pursuant to recent

10 interpretations of Healch & Safety Céde §25249.7, a noticed
11 mo;ion is required to obtain judicial approval of this
12 Agreemenc, Accordingly, the parties agree to use their best
13 efforts to file a Joint Mction to Approve the Agreement within a
14 reasonable period of time after execution of this Agreement. As
15 part of its best efforts commitment, ADVANTAGE agrees to

16 transmit a draft of the moving papers for the approval within
17 fourteen (14).calendar days of the Effective Date of_chis

18 Agreament. Pursuant to C.C.P. §1021.5, ADVANTAGE agrees to

19 reimburse DiPirro and his counsel for gheir reasonable fees énd
20 costs incurred in seeking judicial approval of this Agreement.
21 to the extent described in paragraphs 3.2 through 3.6.
22 3.2 If no opposition to the motion to approve (nor
23 objection to the terms of the agreement) 13 filed or otherwise
24 transmitted by any third party, ADVAN?AGE agrees to reimburse
25 DiPirre under Section 3.1 for any additional reasonable feeg»
26 and/or costs in an amounc not to exceed §1,500.

32.3. Ina the event that any third party, including aav
“Z: public enforcer, obje?ts or otharwise comments to one or mcrs
-8-
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provisicns of thig Agreement, ADVANTAGE'agrees Lo usa itcs testc’
efforts to support each of the terms of cthe Agreement, as walj}
as to seck judicial approval of this Agreement. AbVANTAGE
agrees tc send DiPirro a drafé cf{ the moving papers referanced
in paragraph 3.1 within fourteen (14) davs of tha Effective Date
of chis Agreement. 1If a joint motion cannot reasonably be filed
within twenty-one (21) days of the Effective Date, DiPirro may
file the motion to approve on his own.

3.4. In the event that such an objection or
opposiction is transmicted or £filed b} any third party, ADVANTAGE
agrees to reimburse DiPirroc under Section 3.1 and to reimburse
DiPirro for his additional reasonable attorneys’ fees and costs
incurred in securing approval of this Consent Judgmenc in'an
amount not to exceed $200,

3.5. 1In the event that defending this Agreemer.c from
such objection or opposition from any third party requires a
declaration from an expert, then ADVANTAGE agrees to reimburse
DiPirro, in addition to any attorney’s fees and costs under
section 3.4, for such expert’s reasonable fees and costs in a:
amount not to exceed $200.

3.6. ADVANTAGE’s pcayment of DiPirro’s lagal fees arz
costs pursuant to sections 3.1-3.5 shall be due within ten (12i
calendar days after receipt of a billing statement from DiP:rro
(“Additi;nal Fee Claim” ). Cfayment of the Additional Fee Claix
shall be made payable to the "Sheffer & Chanler LLP.” ADVANTRZI
has the right to object to Difirro’s reimbursement requesc an:
may submit the resolution of thi? issue to the American

Arbitration Association (AAR) in Northern California co

-9 . L
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decermine the reasonableness of the additiocnal fees and costs
sought. Any arbitraticn claim o2a cthis issue of reimbursement
for the Additional Fee Claim must be filed with AAA and served
on Di?izze within ten (10) calendar days following DiPirro’s
sexvice of the Additiocnal Fee Claim on ADVANTAGE. IF an
arbictration notice is not filed with AAA in a timely manner,
ADVANTAGE's right to arbitrata chis matter is waived. Difirrs
may then file a motion, pursuant to C.C.P. §1021.85, with the
Court seeking his (and his attorneys’) fees and costs incurcred
as gset forth in this paragraph. .

4. Michael DiPirrc's Release Of ADVANTAGE. Michael
DiPirro, by this Agreement, on behalf of himself, his agents,
representatives, attorneys, assigns, and in the interest of the
general pﬁblic, waives all rights to institute or participace
in, directly or indirectly, any form of .legal action, and
releases all claims, liabilities, obligations, losses, costs.
expenses, fines, penalties, fees, and damages, restituticn,
injunction, and any other form of relief, whether legal or
equitable, against ADVANTAGE and its directors, officers,
employ=es, agents, parents, Subsidiaries, successors and
agsigns, whether under Proposition €5 or the Business &
Profession Code §17200, 2t seq. based on their glleged failure
to warn about exposuré to the Listed Chemical contained in arny
of the Products. This Agreement is a full. final, and binding
resolution between DiPirro, on behalf of himself and in the
interest of the general public, and ADVANTAGE, of any violatiorn
of Proposition 65, Busiress & Professions Code section 17200, 2%

seq., or any other claim that could have been asserted by the

«10-
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1 general public based on allegéed failure to warn f£or exposuye %o
2 lead and/or lead compounds in the Products or octher Ffacts
3 allzged in che Complaint. The parties intend that compliance
‘ wicth this Agreement to resolve any issue now, in che past, or ia
5 the furtuze soncerning the Products’ past and presen:, and futire
p (up to the date of compliance established in Paragraph 1., above,
N and in the future so long as ADVANTAGE complies with this
g Agreement) compliance with Propositicn 65 as such compliance
9 pertains tc the Products at issue. ;n.addition, DiPirro, on
10 behalf of himself, his attorreys, and his agents, waives all
11 rights to insticute any form of legal action against ADVANTAGE
12 and ics attorneys or representatives, for all actions or
13 statements made by ADVANTAGE or its attorneys or
14 representatives, in the course of reasponding to alleged
15 violaticns of Proposition 65 or Business & Profession Code
16 §17200 by ADVANTAGE. Provided, hovever, that DiPirre shall
17 remain free Eo ingtitute any form of legal action to enforce the
18 provisions of this Consent Judgment. .
19 5. ADVANTAGE’'s Ralease Of Michael DiPirrec.
20 ADVANTAGE, by this Agreement, waives all rights to instictute =z
21 form of legal action against Michael DiPirro and his attorneys
22l ©F representatives, for all actions or statements made Ly
23 Machael DiPirro or his attorneys or representacives, in the
2¢ course of seeking enforcement of Propogitlon 65 or Business &
25 Profession Code §17200 against ADVANTAGE in this litigation.
26 Provided, however, that ADVANTAGE shall remain free to instizi’-
27 any form of legal action to enforce the provisions of this
2128 Consent Judgment.
-31-
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6. Court Approval. If. for any reason, this Conzant
Judgment is not ultimately approved by the Court, this Agreement
shall be deemed null and void.

7. ADVANTAGE Sales Data. ADVANTAGE understands thac
the sales data provided te counsel for DiPirroc by ADVANTAGE was
a macerial factor upon which DiPirro has relied to determine che
amount of payments made pursuant to Health & Safety Code .
§25249.7(b) in this Agreement. To the best of ADVANTAGE’s
knowledge, the sales data provided is crue and accurate. In the
event that DiPirro discovers facts tﬁat demonstrate to a
reasonable degree of certainty'thac the sales data is materially
inaccurate, the parcties shall meet in a good faith atcempt to
reasolve the matter within ten (10) days of ADVANTAGE’s receipt
of notice from DiPirro of his intent to challenge the accuracy
of the sales daca. If this good faich attempt fails to rescive
DiPirre’s concerns, DiPirro shall have the right to re-inscituts
an enforcemeﬁt action against ADVANTAGE, for those additional
Products,vbased upon any existing 60-Day Notices of violation
gerved on ADVANTAGE. In such case, all applicable statutes c:Z
limitation shall be deemed tolled for the period between che
dacte DiPirro filed the instant action and the date DiPirro
noctifies ADVANTAGE that hs is re-instituting cthe action for the
additional Products. Provided, however, that ADVANTAGE shall
have no additional liabilicy. and DiPirro waives any claims cia:
might otherwise be asserted, from the Effective Date until cthe
date that DiPirro provides notice under this Paragraph 7, so

long as ADVANTAGE has complied with the requirements of Section

CONSENT JUDGMENT
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2 for all of the Products, including those numbers of Prcducrs
additionally discovered.

8. Severability. 1In chs avent that any of the
provisions of this Agreement are held by a court to be
uner.forceable, the validity of the enforceable provisions shall
not be adversely affected.

9. Attorney's Fees. In the event that a dispute
arises with respect to any provision(s) of this Agreement
{including, but not limited to, disputes arising from payments
tc be madé under this Agreement), reasonable attorneys' fees
incurred from the resolution of such dispute shall be available
to the prevailing party. This provision, however, shall not
apply to the procedure set forth in paragraphs 3.2 to 3.6 which
are to be governed by the principles of CCP § 1021.5.

10. Governing .Law. The terms of this Agreement shall
pe governed by che laws of the State of California.

11.' Notices. All correspondence to Michael DiPirro

shall be mailed to:

Gregoxry M. Sheffer, Esgq.
Shaffer & Chanler LLP

4400 Keller Ave., Suite 200
Oakland, CA 94605

Tel: (S10) S77-0747

All correspondence to ADVANTAGE shall be mailed to:

John R. Zebrowski, Esq.
Hughes, Hubbard & Reed LLP
Two California Plaza

350 South Grand Avenue

Los Angeles, CA 90071
Tel: (213) 612-2800

12. Compliance With Reporting Requirements (Health &

Safety Code §25249.7(f)). The parties acknowledge that the
«13-
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reporting provisions of Health & Safety Code § 25249.7(f) apply
to this Consent Judgment. Coungel for DiPirro shall comply with
that section by submitting the required reporting form to, and
serving a copy of this Consent Judgment on, the California
Attorney General’'s Office when noticing the Motion to Approve
hearing, if one is required by law. Counsel for DiPirro shall
submit the Consent Judgment to the Court in accordance with the
requirements of Health & Safety Code § 25249.7(f) and its
implementing regulations, thereby allowing the Attormey General
to serve any comments to this Consent Judgment prior to the end
of the review period.

13. Counterparts and Pacsimile. This Agreement may
be executed in counterparts and facsimile, each of which shall
be deemed an original, and all of which, when taken together,
shall constitute one and the same document.

14. Authorization. The undersigned are authorized to
execute this Agreement on behalf of their respective parties and
have read, understood and agree to all of the terms and

conditions of this Agreement.

AGREED TO: AGREED TO:
DATE: DATE : 2Y i—o&, 22
I/;ZA;5¢~ - bﬁ*’

Michael DiPixro Advarntage ishers Grdup

PLAINTIFF DEFENDANT

AGREED TO: AGREED TO:

DATE: DATE : 2f Gty 02-
W

California Department of hdvanced Marketing

Justice/Office of the Services, Inc.

Attorney General DEFENDANT

14~
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raporting provisicns of Healtﬁ & Safeary Code § 25243.7(f) apply
to this Consent Judgment. Counsel for DiPirzo shall comply with
that section by submitting the required raporting form to, and
sexving 2 copy of this Consent Judgment on, the California
Atzorney General's Office when noticing the Motiomn to Approve
hearing, if one is required by law. Counsel for DiPirro shall
submit the Consent Judgment to the Court in accordance with che
requirements of Health & Safecy Code § 25249.7(f) and its
implementing regulacions, thereby allowing the Attorney General
to Serve any comments to this Consent Judgm_ent prioxr te the and
of the xeview y_gr:.od.

13. Counterparts and Facsimile. This Agreement may
be executed in counterparts and facgimile, each of which shall
be deemad an orxriginal, and all of Which, when taken together.
shall constitute one and the same document. .

14. Auchorization. The undersigned are auchorized to
exccute this Agreoment on bebalf of their redgpective parties and
nave read, understood and agree re all of the terms and

conditions of this Agreement.

AGREED TO: ' AGREED TO: ' :
DATE: —7/7&"/07’ DATE : 22%22—
. [J . ’ g -
G - ~.
M Dzl —VF
lchae 1PACYP cage ishers Gr
PLAINTIFF DEFENDANT .
AGREED TO: AGREED TO:
DATE : . . DATK: 2¢ $ty02-
A -
Califernia Depaxtmant ot < vmci Y HarIn:em.ng
i o £ th exvices, -
Justica/Office o e el

Attorney General

vl6-
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DEFENDANT {[Not a Person

or Entity]
APPROVED O FORM: APPROVED AS, TO, FORM
DATE : . 26 zoOL DATE: =/25/07

Gregory Sh
Attorney for P!
MICHAEL DIPIRRO

ntiff

-etendants
ANTAGE PUBLISHERS GROUP
ADVANCED MARKETING SERVICES,

INC., SILVER DOLPHIN BOOKS

-18-
COUSRNT JUDGMIDIT




EXHIBIT A



NO. 1034—P. 18713

byl gc. 2002 2:41FM

EXHIBIT A

(N

1. Let’s Start Numbers

2. Optical Illusions Lab: The Ultimatce Optical Illusions
Packngev
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