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Cliffordl A. Chanler, State Bar No. 135534 - 
David S. Lavine, State Bar No, 166744 . / - / $ _ E D  
HliSST &t CGBANLER LLP A i A M E Q A  COUNTY 
2560 Ninth Street 

. Parker Plaza, Suite 2 14 
Berkeley, CA 847 10-2565 

NOV 2 0 2009 
%e$e-phoi~e: (510) 848-8880 CLERK BF THE SUPERSOE ~ g b % ~  

1 Facsimile: (5 10) 848-8 1 8 8 BY /20&cq Q &be 
c J  
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Attorneys for Plaintiff 
RUSSELL BHMER 

, SUPEm-OR COURT OF THE STATE OF CALWFBPNA 

FOR THE COUNTY OF AiLhXVIEDA 

RUSSELL BR;"IMER? Case No. RG09*64344 

JFDGMENT PURSUANT 
B COBTTSENT emBGIMENT 

V. 

A M Y C O  IMPORTS, KNC., and DOES 1 
through B 50, incl-njisi-hie, 

r Hon. Brenda Barbin-Flolfie 
De?endanis. 

Reservation No: R-9802 11 7 



In the above-erntitiled acf on, Plaintiff RUSSELL BMb4ER and Defendant m&MCQ 

IMPORTS, PC., having agreed through their respective counsel that judgment be entered 

pursaaa~t to the temils of the Proposition 65 settleanent agreement in the form of a [Proposed] 

Consent Judgment entered !into by the parties, and following issuadce of an order approving ahis 

Proposition 65 settlement agreement and entkhli~ag the Conselat Judgment am November 20,20Q9> 

IT IS B E E B Y  Ol?S3EMD. PIBSmDGlEQ AND DECmED that Dnrsuank to Code o f  Civil - .  - [ p ~ ? - !  J 
Procedure $644.6, judgment is entered in acccsrda~~ec with the terns sf the ansent Judgment 

A 

attached hereto as Exhibit 11. 

~ o y  2 0 2009 
Dated: 

BRENDA HARBfiNmRTE 





Clifford A. Chanler, State Baa No. 835534 
Dayid Laviriac, State Bar No. 146744 
RTIRST & CPUNkER LER 

2560 Ninth Steet 
Parker Plaza, Snit& 2 14 
Berkeley, CA 947 1 Q 
Telephone: (5 10) 848-8880 
Facsimile: ( 5  10) 848-81 13 

Attosneys TOT Plaintiff 
RUSSELL BHMER 

Malcolm C, Weiss, State Bar No, B, 12476 
Catkerane Allen. State Bar No. 2 B 1574 
HUNTOE & IiilRLIANS LLP 
550 So~e1-u Hope Street, Suite 26300 
Los Angeles, Caiifomia 900711 -2627 
Telephone: (213) 532-2 130 
Facs~rnile: (21 1) 512-2020 

hanrneys for Defendant 
AWAMCO IMPORTS. TNC. 

SUPERIOR COURT OF THE STATE OF CAILBFTPFdiBA 

FOR THE COUNTY OF ALAMTEDA 

UNLIMITED CIVIL .J[UWBSDBG$i(ON 

1 1  RUSSELL. BKIMER, 

AMPIICO IhdBORTS, mC.; and DOES 1 
thi-ough B 50 inclusive, 

I Defendant, 

I CASE N0.r W@ 09444344 

!PROPOSED] CONSENT JUDGPNEG'JT 

Health. & Safety Code 925249.6 

[PROPOSEDI CONSENT JUDGMENT 



This Coiilscmt Judgment is entered into by and between Russell Brimer (iaereinafier "Bni;~ct."j 

and Aramcs Fmpioaas, lnc. (hereinafter "Aramco"), p i t h  Bsirner and Aramco collecAiveRy referred to 

as the "Parties.'" 

1.2 PRaintiff 

Brirnes is  an individual residing in California who seeks to promote awareness o f  exposures 

to toxic chemicals and improve Runan health by reducing or eliminating hazardous s~nbstaslces 

contained in consumer products. 

I ri 

1t,3 Defendant 

Aramco employs ten or more persoils and is a person in the course o f  doing busmess for 

purposes o f  the Safe Drinking Water and Toxic Enforcement Ac? of  1986> Calihmia Wealih & 

Safety Code $25249.6 ef seq. ("'Proposition 65"). 

1 General AlPegati~sss 

Brimer alleges that As-amco has manufactured, distrubuted aradloor sold in the State of 

Caiiifon~ia rnugs with colored artwork or designs on the exterior containing lead. kcad is listed 

pursuant to the Safe Drinking Water and Toxic Enforcement Act of  1986, CaPifomia Health d 

Safety Code $925249 5 et seq. ("Proposition 65"), as a chemicas known to the State of California to 

cause biairhdefecas and other reproductive h a m .  Lead is refered to herein as the 'kisted Chemical." 

1,s Product Descsiptim 

The products thatare covered by this Consent Judgment are defined as follows: mugs with 

colored aro"work or desims ora the exierior containing the Listed Chemical including, but not limi*aed 

ksn, Cafe M7rcgS #LTW'M2-IR, (#643700053237). All such items shall be rcremcd PO herein as the 

''Products." 

II .6 Notifie aff VloWatiors 

Oiin December 23, 2008, Brimer sewed Ararncca and various public enforcement agencies 

1 1  with a document entirled "60-Day Notice of Violation" that provided Aramco and such public 

I enfmcers with imtice that alleged that Aaamco was in violation of California Reaikh & Safety 
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Code 925249.6 for failing to warn consumers and customers that %e P K B ~ ~ M C ~ S  e:;posed users ;in 

Caiifomia to lend. No public enforcer has diligently prosecuted the allegations set ifofl-ih in the 60- 

1 Day blotice of violation ("Nbtice"). 

R.7 Ciipmpiia,imit 

On July 22,2009, Wrimer, who was and is acting in the inkrest ofihe general public in 

Califofilia, filed a complaint in the Superior Court in and for the Couniy of.Alameda against 

Ararnco, and Does 1 through 150. allcgla~g violations of Health & Safety Code $25249.6 based on 

the alleged exposures ta lead contained in mugs with colored artwr~rP~ or designs (can the exterior 

iilailufabured, distributed and/or sold by Aiarnco ("Complaint"). 

1-8 T'io Admilssinw 

Anarnco denies tiale material, factual, and legal allegatioa~s contained in Brimer's Notice: afid 

expressly denies any wrongdoing whatsoever. Asamco further maintairns that all products 

rnanmfaceassed, dislliribasted andor sold by it in California, including rhe Products, Rave been, and ate, 

in coii~pliance with all laws. Nothing in this Consent Judgaen~sRaall be construed zls an admission 

by Aramco of any fact, finding, issue of law, or violation sf  law; nor shall compliance 1~KtBa this 

Consent Judgment constitute ar be consimed as arn adxission by Aran~co sf any fact, ncinding, 

conclusion. issue of law, or violation of law, such being specificalliy denied by Arnmco, ,i3-40wilie\iern 

this section shaRl not diminish or otherwise affect the obligations, resprsnsibilities and duties of 

Ajiaiisxco under alais Consent diixdgnient, 

1-9 CnasenC ta J ~ r i ~ d i ~ t B ~ m  

For paposes ofthis Consent Judgment only, the parties stipulate that this Cowr has 

jurisdiction over Aramco as 20 the allegations caizkained in the Complaint, that Veiaiue is proper in the 

County o f  Alarneda, and that this Coun has jurisdistisrn to enter and enforce ;he ph-owisions of this 

I I Consent Judgment. 

For purposes o f  this Consent Judgment, the tern "Effective Date" shall mean August 3 1, 

2009. 

-- -- 2 
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2. INJUNCTTIVF RELIEF: REFORMULATBON 

2,il Rcfor~rnrrailaPati~~aa: Ca;ammitmenb 

3 Clismmernlcing on the Effective Date, Ararnco shall not ship, sell or ofleii to be shipped for 
0 

I sale in California any Product uniess slsch Product is Lead Free. For p~rposes of this Consent 

I 5 11 ludgmenf. "Lead Free" shall mean products coiliainiag less than or equal to 300 ppm of lead when 

I analyzed pursuant to EPA testing axneti.aod~logics, 305OB and 601 QB, or equivalent methods as may 

I 7 be allowed under Proposition 65. I I 
1 s. MONETARY PAYMENTS 

I 3.1 I'FaymcmCs P~arsuant to HeaaRtISi & Safety Code $25249,7(b) 

I 10 3,1,1 In settlement of all claims related to the Covered Pilisd~ncts and Listed 

1 1 Chemicals iiefemed to in the Complain4 and this Consent Judgmerri pursuant iis Heal;h & Safety I! 
I 12 Code 4252A4".7@), Ararnco shall pay $2,000 in civil penalties. / / 
I 
I j 3  I /  3,11,2 Civil penalties are to Re apportioned in accordance with. California Health & 

1 14 11 Safety Code $25192. with 75% of these f~i ids remitted to the Sieic ofCalihminls O f i c e  of 

15 11 Environmental Health Hazard Assessment ("OEBHA") and the remaining 25% af the penalty 

16 / I  remitted to Kussell Bvimer as provided by California Health B Safety Code $25249. i 216). Aiamco 

shaQl issue two separate checks for the penalty payment: (a) one check made payable to '"irse & 

Chanler LLP in Trust for OEHH.14" in the amount of $1,500: represe~ating 75% af i h ~  tota1 penalty; 

and (b) one check to "Hirst & Chanier LLP in 'il'ii~nsi for. Russell Briiiner" in the amount o f  $500, 

representing 25% of the total pefialiy. Two separate '1099s shall be issued for the above-payments: 

2 1 1 / (a) OEHHA, P.O. Box 40 10, Sacranenlo, CA 9581 4 (Em: 68-0254486); and (b) Russell Brimer, 

1 whose information shall be provided five calendar days before the pyineni i s  due. 

23 1 3,11,3 Payrnent shall be delivered on or before %epiembe~ P;5,200? to Brimes's counsel at 

the k~llowing address: 

H irsi h9L Chianley LEP 
Attn: Proposifion 55 Controller 
2560 Ninth Street 
Parlter Plaza, Snni te 2 8 4 
BekeBey, California 94773 88 
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2 4.51 Akitcolri-nrry Fees asad Costs 

11 The Parties acknowledge that Brirner arnd his co6nsel sfrered to resolve this dispute ~ r i j h o ~ a  

reaching terns on the amount sf fees and costs to be reimbursed to tihem, thereby Weaving this fee 

5 I/ issue ta be resolved afler Le  marerial terms of L e  agreement had bees seiiled Aramco ilres 

6 ( 1  expressed a desire to resolve the fee and cost issue rhosly a& the other seiileinenl t e n s  bad b n n  

7 11 finalized. The Pades then attempted to (and did) reach an accord 011 i"sa eompensatioia due to 

Biimer w d  his C Q U A ~ ~ C ~  under general contract principles and the private aMorney genesan doctrine 

9 11 codified at California Code of Civil Wncedure section 102 1.5. Aiailico shall reiinb~rse Brirner and 

his counsel w total of 325,000 ifor fees and costs incurred as a result s f  investigating, bringing his  

matter to Asamco's attention, and litigating and negotiating a settBernent in the public interest. The i 
12 payment shall be issued in eight equal monthly installments of $3,125 each. The payments shall be I I 

delivered on or before September 15,2009; October IS, 2809; November 85,2009; December 115, 

2009; January 15,201 8; Febmary Y 5,208.0; March B 5,20 I O and April W 5,201 0 at the following 

1 5 11 address: 

H'ars"x CChanPer LKP 
17 Ann: Preposiiihen 65 Contiroller 

2560 Ninth Street 
11 8 Parker Plaza, Suite 2 8 4 

Berkeley, California 947 10 
% 9 

20 1 )  Aiafimco shall issue a separate 1099 for fces and costs paid in the amouDi of S25,OMD to HiiL 

23 5-1 Brlmiiir'n Release af Apiamco 

24 Zn further C O R S ~ ~ R R ~ E ~ ~ I I  ofthe promises arad agreements herein coniaioed, and for ihe 

payments to be made pui-want to Sections 3 and 4 above, Bnmer, on behalf of himselq his  past afid 

current agents, representatives, attorneys, successors andor assigraecs, and in  the interest o f  the 

27 ' general public. hereby waives all rights to institute or participate in, directly or indirectly, any foi;lr;-r;r I I 
of legal action and releases all claims, inciudiirag, wirlho~t limitation, all actions, and causes of action, 
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I 

expenses (including, but not limited to, ilaa~esiigation fees, expel3 fees and atli~megrs' fees) of m:~ 

nature wrhansoever. wherherr h o r n  or o lnhow,  fixed or contingenhr (coilleciivi~&y ""Caiiiins"), against 

co and each of i ts downstream distributors. who8esalers, licensors, licensees, aeiiclioncers, I I/ retailers, Franchisees, dealers, customers, owners, purehasen, users, parent coinpania, caryorate I 
afi51iatcs, subsidiaries, amd tBacir respective aficcrs, directois, attorneys, seprssentati-hres, 

sharelmldew, agents, and employees, and sister and parent entities (collectively 'Xdeaisses"), This 

release is limited to ilaose claims that arise uilder Proposition 05, as such claims relate to Aramco's 

a&leged failure to warn about expasuses to or idantif cation of lead contained in the Products. 

The Parties fufiher understand and agree that the above releases shall not extend upsirearn to 

I I any entities that man~ufaciured the Products or any component pans thereelf, or any distributn;rors or 

suppliers who sold the PTO~UCBS OF any cormponerlt parks thereof ta hramco, 

5.2 Asamca's R ~ ~ e s s e  o f ~ r i m e r  

PI h-ramcca waives any and all! claims against Brimer, his attorneys and other represeniarives, for 1 
/ /  any and all actions mken or statements made (or those that could have been taken or made) by 1 

Rrirner and his attorneys and oslaer representatives, whether in the cou~ise of investigating claims oh 

otherwise seeking enforcement of Proposition 65 againsl it in this matter, asad/or with rewect it0 the 

Products. 

6. COURT APPROVAL 

This Consent Judgsnenl is not effective n~ntil El is approwd arad entered by the CsuG and shall 

be null and void iif, for any reason, it is not approved and entered by the Coufl within one year afier 

it has been fdBy efiec4ted by all parties, in which event any monies that have been provided to 

Brimer, or his counsel pursuant to Section 3 and/or Section Q above, shall be eehnded ufiithia fifteen 

(1 5 )  days aEer receiving writhew notice &om Asamco that i h ~  one-year period bas expired. 

P. SE~EMBjllLBTX 

If, siiabscquent to the execn~tian of this Consent Judgment, any of the pmvisioras ofthis 

Conseni Judgment are held by a cowl to be unenforceable, the validity of  the enforceable provisions 

remaining shall iliot be adversely affected. 

5 
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The terns of this Consent Judgment shall be governed by the Waw3 of the State of Caiifomia 

and apply within the State of California. I'n the event that Pmposition 65 is repealed, preempted, or 

i s  otheni~ise rendered inapplicable by reason of law generally, oi. as lo the Cowered Products, then 

Aramco shall 31alie no further ~bligatians pursuant to this Coi~seiiat .Sudgrncnt aatith respect 10, and to 

the extent that, the Covered Products are so affected. 

Unless specified herein, all correspondence and notices required to be provided pursuant to 

this Consent Judgment shall be in a~miting and personally delivered or sent by: (i) first-class, 

registered or certified mail, return receipt requested; or ( i i )  overnight courier on any pa-@ by rhc 

other parTy at the fo8lovvnling addresses: 

For hramco: 

Waf@ SoulaPaian, President 
Arainca ,Imports, Jnc. 
643 1 Bandini Bou1evai.d 
Commerce. California. 90040 

%&'nth copies to: 

Malcolm @. Veiss, Esq. 
Catherine APBen, Esq. 
Hunton k IWilliziiiins &&P 
550 South Hope Street, Suite 20019 
Less Angeles, California 4007 1-2627 

For Bsimer: 

Propessitiox~ 65 Coordinator: 
Hirsl & Chasaler? ALP 
2560 Ninth Street 
Parker Plaza, Suite 2 I n  
Berkeley, California 94718 

hiay pafly, from time 10 h e ,  may specif$ in writing to the other pai?y a change ofaddress to 

iviinich a11 notices and other cwmmunicatisns shall be sent. 
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T i i s  Consent Judgment nnay be executed in counterparis a i d  by facsiaruile, each of which 

shall be deemed an original, and all o f  which, vhen taken together, shall cr~iastitraic one arad the same 

docu~nena. 

1 COMPTLKANCC WHTH HEALTH & SAFETY CODE $2524?.7(Q 

Biirner agrees to comply with the reporting fom requirements referenced in CaliFomia 

Health & Safety Code tj25249.71t). 

12. A D D l  POSIT E%XCWTBON ACTlVITBES 

The pardies acknowledge that, pursuant to Health & S~afeij. Code 3252A4.7, a nsilced iaotian 

is required to obtain judicial approval ofthis Consent Judgment. In furtherance ok'sibaaining such 

approval, Brinneri and Aramco and their respective counsel agree to mutually employ their best 

efforts to S U ~ P O ~  the entry of this agre-eerneiiil as a Consent Judgment and obtain approval of the 

Consent iudgmenz by the C o u ~  in a tiwefig, manner. 

13. MODiIDRrilhTnQPT 

This Consent Jandgrnent may be modified only: (1 )  by written agreemcn'n ofthe parties and 

upan entry of a modified consent judgment by the Cowl thereon: QT (2) upon a suscessful notion of  

any party and eiliv o f a  n~odified conselntjeadgn~ent by the Court. The Attorney General shali be 

served ~ i i h  notice of any proposed m~dilfication to this Consent Sa~dgrneniaak least fifteen days in 

advance 

/ / /  

/ / / 

/ I /  

/ 1 / 

/ / /  

the C0enrt~ 



I /  The undersigned are aiiatl~orized to execute this Consent Judgment om behalf of Claeir 

respective parties and have read, understsod, a i d  agree to all of the terns and carmditinns hereof" 

AGREED TO: AGREED TO: 

Date: 7 3 j  ate: - _ - 
- 07 

- -  

q.,a.- By: - By: -- -- 

RUSSELL BFdMBR RafQ Soulahian, President 
APAMCA3i IIMPORTS. INC. 

JUDGE OF THE S U P ~ R U O R  COURT 

-- B --- 
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6 (1 AGREED W: AGREED TO: 

RUSSELL B W R  

FUDGE OF THE SUPEMOP, COURT 



CLEW'S CERTIFICATE OF MAILING 

Act i~m Plm: TSGBA9-4643412 
Case Iua~me: Biri~mer 779, A~iamcci Emp~rfs, lac., 
li certify that the foliovwiiiiig is $me and correct: I am. the cnRerk ~ i ?  iihe abo~e-iiilamed 
c~nrzrril awd mot I par@ BQ this cause, I sewed the J~dgmeaatt P~~-snar~at $0 Ternms QB 
Cornsemit Jud~mmtilfi by plaeimg copies in envelopes addressed as sihlowm be80w aimd tkciiil 

h ;~  :,scaiimg amd pla~img them far collectiom, stamping o r  metiesing vikh pirepaid 
postage, and mailing on Bhe date stated below, in $he Uirsited States msiil a8 Ala~meda 
C@~iiil;t3r, C~fiifo~mfia~ f@iWcl~?wimg 8$8~dard court practices sad by faximg to CRiirc fax #'s 
imdicatcd bcla-w, 

Dated: PAT S7*TEETEN 
Executive QfficerlCBea-k of ?he Superior Connrt 




