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Clifford A. Chanler, State Bar No. 135534

Andrew L. Packard, State Bar No. 168690

CHANLER LAW GROUP

655 Redwood Highway, Suite 346

Mill valley, CA 94941

Tel: (415) 380-8390 " - _

Fax: (415) 380-8379 F I » D
ENE \ v

o au .
. . <&nFrancisco ¢ » Supa
Attorneys for Plaintiff o County Supsror Gounr?

AS OB SO JANL548T
ALAM OAD ROL (i

B%__mw_%uh[t

Deputy Clerk

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN FRANCISCO

AS YOU SOW, a non-profit No. 975871
corporation,
Plaintiff,
BTIPULATION FOR ENTRY OF
V. JUDGMENT AND JUDGMENT ON

BTIPULATION: QRDER THEREON

BAXTER HEALTHCARE CORPORATION;
DADE INTERNATIONAL, INC.,
BURDICEK & JACKSON, INC.,
ALLEGIANCE HERLTHCARE
CORPORATION and DOES 4 through
1500,

Defendants,
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IT ¥S HEREBY STIPULATED, by and among plaintiff AS

YOU SOW and defendants BAXTER HEALTHCARE CORPORATION, DADE

INTERNATIONAL, INC,, BURDICK & JACKSON, INC., and ALLEGIANCE

HEALTHCARE CORPORATION, through their respective

representatives, that judgment in the above-entitled action be

entered in accordance with the terms of the settlement

agresement between the parties, which is attached hereto as

Exhibit A.

Datcd: Decenmber (¢, 1996

2
Dated: December/fL, 1996

eyl h
Dated: December /F7 1996

Andrew L. Packard, Esq.
CHANLER LAW GROUP
Attorneys for Plaintiff
AS YOU SOW

//@%%%%@%%/

Richard O. Wood, Esg.
“BURDITT & RADZIUS
Attorneys for Defendants
BAXTER HEALTHCARE CORPORATION
and ALLEGYANCE HEALTHCARE
CORPORATION

By: Ut }0?7’//7252;?

Louide/Pearson, Esg.
DADE INTERNATIONAL, INC.
BURDICK & JACKSON, INC.

IT IS HEREBY ORDERED that judgment be entered in

accordance with the terms of the stipulation between the

parties.

1/19/97
Dated.'gggnmber—'“"fggé

e

Judga the Superior Court

STUART R. POLLAK

- -
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SETTLEMENT AGREEMENT

This Settiement Agreement ("Agreement”) is entered into by and among
As You Sow (“AYS'), a California non-profit corporation, Baxter Healthcare
Corporation (*Baxter”), a Delaware corporation, Allegiance Healthcare
Corporation (“Allegiance”), a Delaware corporation, Dade Intemational inc.
(‘Dade”), a Delaware Corporation, and Burdick & Jackson, Inc. ("B&J7), a
Delaware corporation, on this _74"_day of December, 1996 ("Effective Date”).
(Baxter, Allegiance, Dade and B&J shall be collectively referred to herein as
“Settling Defendants”.)

WHEREAS, AYS is a not-for-profit public interest foundation dedicated to
promoting consumer and worker awareness of toxic chemicals, protecting the
environment, and improving human health;

WHEREAS, Baxter was a manufacturer of certain products which con-
tained the following chemicals listed pursuant to Proposition 85, 1 4 dioxane,
acrylonitrile (contained in acetonitrile), chioroform, dichloromethane, ethylene
dichloride, benzene (contained in hexane), toluene, crystalline silica, carbon
tetrachloride, methoxyethanol, such products being set forth on Exhibit A
("Products™), and has distributed those Products in California,

WHEREAS, in December of 13994, Baxter soid to B&J, a wholly-owned
subsidiary of Dade, all of the assets of its business that manufactured the
Products, but Baxtar continued to distribute those Products in California as B&J's
distributor;

WHEREAS, in September of 1995, Baxter sold its industrial distribution
business, the primary source of distribution of B&J products, to VWR;

WHEREAS, on October 1, 1996, Baxter spun off the remainder of its U. S.
distribution business, including the distribution of B&J products to biomedical
customers, to Allegiance;

WHEREAS, on November B, 1995, AYS served Baxter and all of the reg-
uisite public enforcement agencies with a “60-day Notice” letter, which provided
Baxter and such public enforcement agencies with notice that Baxter was alleg-
edly in violation of Health & Safety Code §25249.6 for failing to wam purchasers
that its Products expose users to Proposition 65-listed chemicals;

WHEREAS, on June 3, 1996, AYS served Dade and all of the requisite
public enforcement agencies with a supplemental “60-day Notice" letter, which

L\ecsplagresmmeniasusow3.00C
1211 308/ Ittt Agraesmest
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provided Dade and such public enforcement agencies with notice that Dade was
allegedly in violation of Health & Safety Code §252489.6 for failing to wam pur-
chasers that its Products expose users to Proposition 65-listed chemicals;

WHEREAS, on February 6, 1996, AYS filed a Complaint entitled As You

Sow v. Baxter Heafthcare, et al, (No. 875871) ("Action”) in San Francisco County
Superior Court, naming Baxter as a defendant and alleging violations of the

Business & Professions Code §17200, and the Health & Safety Code §25249.6,
on behalf of those individuals who allegedly were exposed to chemicals con-
tained in Baxter Products which are listed pursuant to Proposition 65;

WHEREAS, on August 23, 1996, AYS amended its Complaint to name
Dade as a defendant in the Action; and

WHEREAS, on Cctober 24, 1936, AYS amended its Complaint to name
B&J as defendant in the Action; and

VWHEREAS, on November 22, 1896 AYS amended its Complaint to name
Allegiance as a defendant in the Action.

NOW, THEREFORE, for good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the parties hereto agree as follows:

: Product Labeling. The Settling Defendants agree that as of April 1,
1987, they shall not ship or cause to be shipped any of the Products for sale or
use in into the State of Califomia uniess each such Product contains the appro-
priate waming on its label, as follows:

1.1.  For Products containing a chemical iisted by the State of California
as known to cause birth defects or other reproductive harm:

“WARNING: This product contains a chemical known to the
State of California to cause birth defects or
other reproductive harm."

1.2.  For Products containing a chemical listed by the State of California
as known to cause cancer:

“WARNING: This product contains a chemical known to the
State of California to cause cancer.”

1.3. For Products containing any combination of chemicals listed by the
State of California as known to cause cancer and known to cause
birth defects or other reproductive harm:

tlacsisplagresmanissusows.doc
12N V96 Setement Agreement
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“WARNING: This product contains chemicails known to the
State of California to cause cancer and birth
defects or other reproductive harm.”

The warmning statement shall be prominent and displayed with such con-
spicuousness as campared with other words, statements, or designs as to ren-
der it likely to be read and understood by an ordinary individual.

2. Warnings For Products in Commerce. The Settiing Defendants agree
that within thirty (30) days from the Effective Date, they shall provide waming
materials by certified mail to the customers that the Settling Defendants know or
have reason to believe sell or distribute the Products into Califomnia, in an effort
to ensure that users receive Proposition 65 wamings for Products that have not
been labeled in accordance with Paragraph 1, above. Such waming matenals
shall include a reasonably sufficient number of waming materials stickers
{considering the size of each particular customer and the amount of Products
each customer has purchased), a letter of instruction for the placement of the
stickers, and a Notice of Acknowledgment postcard. A sample of these materials
is attached hereto as Exhibit B.

3. Material Safety Data Sheot Revisiona. The Settling Defendants agree to
revise each Material Safety Data Sheet ("MSDS") which they prepare for use in
the State of California pertaining tc each of the Products which they manufac-
ture, sell or distribute to include the applicable warmning language set forth in
Paragraph 1 of this Agreement. Final MSDS's incorporating the revised waming
language will begin to be distributed in the normal course of business on or
before January 1, 1997.

4. Restitution. Settling Defendants agree to pay $20,000 to AYS within five
(5) days of Settling Defendants’ receipt of notice of entry of the Stipulated
Judgment. This payment, which is made pursuant to Business & Professions
Code §17203, shall be forwarded by AYS to California non-profit groups working
to reduce expenses to {oxic chemicals and to increase consumer worker and
community awareness of the health hazards posed by toxic chemicals.

5 Penalty. Pursuant to Health & Safety Code §25249.7(b), the Settiing
Defendants shall pay, within five (5) days of Settling Defendants' receipt of notice
of entry of the Stipulated Judgment, a civil penalty of $12,000. Penalty monies
shall be apportioned by AYS in accordance with Health & Safety Code §25192,
with 75% of these funds remitted to the State of California.

6.  Reimbursement of Fees and Coats. The Settiing Defendants agree to
reimburse AYS for its fees and costs incurred as a result of investigating,

L\acaap\agreemenasuscws. doc
12N W8/ Sedtlomen Agrassasat
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bringing this matter to the Settling Defendants’ attention, fitigating and negoti-
ating a settlement in the public interest. Within five (5) days of receipt of notice
of entry of the Stipulated Judgment, the Settling Defendants shall pay AYS
$28,250 plus the possibility of a multiplier.

7. AYS Release. AYS, its successors, predecessors, assignees, officers,
directors, attorneys and representatives (“the AYS Releasors”), acting on behalf
of themselves and the California general public, by this Agreement, hereby
release and forever waive all rights to institute any form of iegal or equitable
action against the Settling Defendants and thelr distributors under Proposition
85, or Business & Profession Code §17200 et seq., based on, arising out of, or
relating to their alleged failure to wam about exposure to the Proposition 65-
listed chemicals specified herein and contained in any of the Products manufac-
tured on or prior to the Effective Date of this Agreement.

The AYS Releasors, on behalf of themselves only, hereby release and
forever waive all rights to institute any form of legal or equitable action against
Settling Defendants, their distributors or customers, whether under Proposition
65, Business & Profession Code §17200 et seq., or any other law (including
common law claims), known and unknown, based on, arising out of, or relating to
Settiing Defendants' alleged failure to wam about exposure to the Proposition
65-listed chemicals specified herein and contained in any of the Products
manufactured on or prior to the Effective Date of this Agreement.

8. Seftling Defendants Release The Settling Defendants, by this Agree-
ment, waive all rights to institute any form of legal action against AYS, its mem-
bers, officers, directors, attorneys and representatives (the “AYS Releasees”) for
all actions or statements made by the AYS Releasees in the course of seeking
enforcement of Proposition 65 or Business & Profession Code §17200 et seq.
against the Settling Defendants, up to the date of this Agreement.

, S. Change in Law. In the event that any law, rule, regulation or final deci-

; sion of any legislative, judicial or executive body becomes effective or is entered

| that renders the waming requirement of Paragraphs 1, 2 and 3 of the Agreement

unnecessary, untawful, or inappropriate to comply with other applicable laws, the

Settling Defendants are released from its obligations under those paragraphs;

provided, however, that the Settling Defendants shall continue to provide any

| warnings that continue to be required under the applicable laws, rules and

; regulations. Notwithstanding the terms of this paragraph, AYS shall not be

i required under any circumstances to refund any amounts pakl pursuant to Para-
graphs 4, 5 and 6.

10. Supplier iInformation. Baxter and Allegiance agree to provide to AYS on
or before December 31, 1996 the following information for Products manufac-

Hacs\splagreemen\snnions. doc
1211 W36/Setiement Agresment
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tured by companies other than the Settiing Defendants that Baxter and/or
Allegiance distributed in the State of Califomia since January 1, 1994:

10.1

The name of the Manufacturer and the name of all Products
manufactured by that Manufacturer,

10.2 All sales data in dollars for all Products, and

103

All versions of the MSDS (for each such Product) which Baxter or
Allegiance have in their possession, including ali current versions.

11. ¥arranties and Representations. The parties make the following repre-

sentations and wamanties:

The Settling Defendants represent and warrant as follows:

111

11.2

Each of the Products contains one or more substances known to
the State of California to cause cancer or birth defects or other
reproductive toxicity, and that the Settling Defendants have no
analytical, risk assessment, or other data indicating that an expo-
sure {o any or all Products poses “no significant risk” or will have
"no observable effect,” as each such standard is applicable and as
each is defined under Health & Safety Code §25245.10(c).

in the event that Settling Defendants obtains analytical, risk
assessment, or other data that shows that an exposure to any or all
Products listed in Exhibit A poses “no significant risk” or will have
“no observable effect,” as each such standard is applicable and as
each is defined under Health & Safety Code §25249.10(c), Settling
Defendants shali provide AYS with ninety (30) days prior written
notice of its intent to limit or eliminate the waming provisions under
Paragraph 1 and shall provide AYS with all such supporting data.
Within thirty (30) days of receipt of Settling Defendant's exposure
data, AYS shall provide Settling Defendants with written notice of
its desire to chalienge the data (in the event that AYS chooses to
make such a challenge), and AYS and Settiing Defendants shall
negotiate in good faith to attempt to reach a settlement. in the
event that no settiement is reached within thirty (30) days of mailing
by AYS of such notice of challenge, AYS and Settling Defendants
agree to submit such chalienge to the Court for determination, pur-
suant to the Court’s continuing jurisdiction of this matter under
C.C.P. §664.6 and Paragraph 11 of this Agreement. The prevailing
party shall be entitied to reasonabile attomeys' fees and costs
associated with such a determination. If AYS does not chalienge

Uemwpegnesaasienaces.
121 ¥/ Selisment Agrestnent
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Settiing Defendants notice or the Court determines that no waming
is required for a particular Product or Products, Settling
Defendant's shall no longer be required to provide the warnings
described in Paragraph 1 of this Agreement for those Products.

11.3 Baxter understands that the sales data provided to counsel for AYS
by Baxter in the letter from Baxter's and Allegiance's counsel,
Richard O. Wood, dated September 3, 1896 was a material factor
upon which AYS has relied to determine the amount of penalties
and restitution in Paragraphs 4 and 5 of this Agreement. The sales
data provided in the above-referenced letter is true and accurate.
Baxter acknowledges that, in the event AYS finds that the sales
data is materially inaccurate, all other parts of this Agreement
notwithstanding, AYS will have the nght to rescind this Agreement
and reinstitute an enforcement action against the Settling
Defendants. In such case, all applicable statutes of limitation shall
be deemed tofled for the period between February 6, 1996 (the
date AYS filed the instant action) and the date AYS notifies Baxter
that it is rescinding this Agreement pursuant to this subpant.

12.  Stipulated Judgment The parties shall file a stipulated judgment to be
approved pursuant to C.C.P. §664.6 by the San Francisco County Superior
Court in accordance with the terms of this Agreement.

13. Saverability. In the event that any of the provisions of this Agreement
are held by a court to be unenforceable, the validity of the enforceable provisions
shall not be adversely affected.

i4. Attorneys’ Fees. Inthe event that a dispute arises with respect to any
provision(s) of this Agreement, the prevailing party shall be entitled to recover
costs and reasonable attomeys' fees.

15. Governing Law. The terms of this Agreement shall be governed by the
laws of the State of California.

16. Notices. All cormespondence to AYS shall be mailed to:

Lisa Wiggins, Esq.
General Counsel

As You Sow

2018 Ninth Street, #4

Berkeley, CA 94710
All cormespondence to Baxter or Allegiance shall be malied to:

Uecssp'egresmaen\asusowS. doc
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Richard O. Wood, Esq.

Burditt & Radzlus

333 West Wacker Drive, Suite 2600
Chicago, IL 60806-1218

All correspondence to Dade shall be mailed to:

Louise S. Pearson, Esq.
Dade Intemational Inc.
1717 Deerfield Road
P.O.Box 778

Deerfield, IL 60015-0778

All correspondence to B&J shall be malled to:

Burdick & Jackson, Inc.
1953 South Harvey
Muskegon, Ml 49442
Attn: General Manager

17. No Admissions. Nothing in this Agreement shall be construed as an
admission by Baxter of any fact, finding, issue of law, or violation of law, nor shall
compliance with this Agreement constitute or be construed as an admission by
Baxter of any fact, finding, conclusion, issue of law, or violation of law. However,
this saction shall not diminish or otherwise affect the obligation, responsibilities,
and duties of Baxter under this Agreement.

18. Counterparts. This Agreement may be executed in counterparts, each of
which shall be deemed an original, and all of which, when taken together, shall
constitute one and the same document.

Clecslap'agresmenissysows.doc
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19.  Autherization. The undersigned are authorized o execute this Agree-

ment on behalf of thelr respective parties and have read, understood and agreed
to all of the terms and candilions of this Agreement.

AGREED TO:
Az You Sow ) A’egim#.
| Healthcare Corporation
|
: By: By:
Printed Name ' Printed Nan

' ““"";u%:"'m Baxter HeaMheare Corporation

Printed Name Printed N

Dade Internationa!l Inc.

By:

~Pasa8ufr.
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19.  Authorizafion The undersigned are authorized to axecuts this Agree-
ment on betalf of thelr respective partias and have read, understood and agrasd
to i of the terms and condltions of thrs Agreément

ACREED TO:
As You: fow Allsgiance Heulthcare Corporation

By: - By %/M o

Prinded Name Prviad Neme
Burdiek & Jeokwon, lAc. Baxtar Heslthcare Carporation
By: By..

T Primed Name : Privtsd Neme
Cude Intsrnational jnt.
By:
Prirad Name
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19. Aythorization. The undersigned are authorized to executs this Agree-
ment on behalf of their respactive parties and have read, understcod and agreed
to ell of the terms and conditions of this Agroement.

AGREED TO:
As You Sow Allegiance Healtheare Corporation
8y: By:

Printed Name Prired Name

Burdick & Jackson, Ine.

By:
Prirnted Nama
Dade intemational Inc.
By _
Printed Name
‘ooy
T'os) g agreoman sausowd doc
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19. Authorization. The undersigned are authorized to execute this Agree-
ment on behalf of their respective parties and have read, understood and agreed
to all of the terms and conditions of this Agreement.

AGREED TO:
As You Sow Allegiance Heatthcare Corporation
By: By:
| Printed Name Printed Name
; Burdick & Jackson, Inc. Baxter Healthcare Corporation
By: By:
Printed Name Printed Name
Dade Intarnational Inc.
By:
Koaide . Fegrson
Printed Name
L\scsisp\egresmeniasusswr3. doc *
- 1ZN 49 Sewiement Agreamant
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EXHIBIT A

ACETONITRILE (Containing Acrytonitrilke)
ACETONITRILE UV (Containing Acrylonitrile)
ACETONITRILE - LOW WATER (Containing Acrylonifrile)
ACETRONITRILE (Contalning Acrylonitrile)
ACETRONITRILE (NON-SPECTROQ) (Containing Acrylonitrile)
PP ACETRONITRILE (Containing Acrytonitrile)

CARBON TETRACHLORIDE

CHLOROFORM (WITH PRESERVATIVE)
CHLOROFORM (WITHOUT PRESERVATIVE)
CHLOROFORM CAP GC

CHLOROFORM PP

CHLOROFORM CP

PP CHLOROFORM

CHROMPURE ACETONITRILE (Containing Acrylonitrile)
CHROMPURE HEXANE (Containing Benzene)
O-DICHLOROBENZENE (Containing P-Dichlorobenzene)
1.4-DIOXANE

ETHYLENE DICHLORIDE

HEXANE (Containing Benzene)

GC2 HEXANE (Containing Benzene)

PP HEXANE (Containing Benzene)

HEXANE THM (Containing Benzene

HEXANE UV (Containing Benzene)

t'ecoinpiagresmen\asuscw3.doc
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HEXANE NS {Containing Benzene)
METHYLENE CHLORIDE

METHYLENE CHLORIDE CAP
METHYLENE CHLORIDE MS

METHYLENE CHLORIDE PP

METHYLENE CHLORIDE CP

TOLUENE (Containing Benzene)

TOLUENE MS (Containing Benzene)
TOLUENE PP (Containing Benzene)
TOLUENE DT (Containing Benzene)

SILICA (Containing Crystalline)

SILICA INERT SPE COLUMN (Containing Crystalline)
SILICA COLUMN {Containing Crystalline)
SILICA CARTRIDGE (Containing Crystaliine)

B R B

TOLUENE

TOLUENE MS
TOLUENE PP
TOLUENE DT
2-METHOXYETHANOL

e \epegreemeniseustws doc
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EXHIBITB

{Baxter, Allegiance or B&J Letterhead)
IMPORTANT LEGAL NOTICE

Date:

Attention: Customers of (Baxter Healthcare Corporation, Allegiance
Heatthcare Corporation, Dade Intemational Inc., or Burdick &
Jackson, Inc.)

Subject: California Proposition 65 Wamings
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This lstter is to advise you that the (Baxter Healthcare Corporation,
Allegiance Healthcare Corporation, Dade International Inc., or Burdick &
Jackson, Inc.) products listed in Attachments A to this lefter expose users of
those products to chemicals known to the State of California to cause cancer
and/or birth defects or other reproductive harm. Pursuant to the Safe Drinking
Water and Toxic Enforcement Act of 1986 (*Proposition 657, the purchaser
and/or users of the preducts listed on Attachment A must be given clear and
reasonable waming that a particular product contains a carcinogen, a repro-
ductive toxin or both.

Although (defendant’s name) has begun labeling the listed products with
proper wamings, you may have in your possession certain products that were
manufactured and distributed before the new labeling was implemented. Until
those products have been sold, you must take certain actions to ensure that pur-
chasers of the products receive Propasition 85 wamings.

You will be in compliance with Proposition 65 for the products listed on
Attachment A if you effix the enclosed waming stickers to the products in the
manner described below. The following materials will enable you to provide
wamings in compliance with the law:

(1)  One hundred (100) Waming Stickers; and
{2)  Aretumn postcard indicating that you have received the enclosed

materials and will comply with the waring requirements of Proposition 65 for the
listed products.
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You should affix a waming sticker to the container, cap, labei or package
of each listed product which does not have a Proposition 65 waming on its label.
The sticker must be affixed so that it Is conspicuous and likely to ba read and
understood by an ordinary individual under customary conditions of purchase.

Failure to provide a Proposition 65 warning for the listed products may be
subject you to legal action by the California Attomey General or various envi-
ronmental groups, wherein monetary penalties of up to $2,500 per violation
could be sought.

You should retumn Lhe enclosed postcard affirming your compliance with
Proposition 65's waming requirements for the hsted products.

Should you have any questions or concems about this matter, please do
not hesitate to contact at 1-800 by
phone, or by mail at the above address. In addition, we will be glad to supply
additional waming stickers If requested.

Sincerely,
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RETURN POSTCARD FROM CUSTOMERS

The undersigned certifies that this cusiomer of [Baxter Healthcara Corporation,
Allegiance Healthcare Corporation, Dade Intemnational, Inc., or Burdick &
Jacison, inc.,] has received (a) the Important Legal Notice letter ragarding
Propostition 85 waming requirements, (b) the list of (Baxter Healthcare
Corporation, Dade Intemational, Inc., or Burdick & Jackson, Inc.) products
requiring a waming, and (¢) 100 wamning stickers. The undersigned further
certifies that this distributor or retaiter will comply with Proposition 65 warning
requirements by affixing the waming stickers provided to them in the manner
directed.

[Name and Titke]
[Company]
[Address]
Please send me additional stickers.
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